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INTRODUCTION. 

The subject of this book is the change wrought in the law of 
Real Properiy by the great Statute of Uses, and other statutes 
which were its consequences or its complement, as regards both 
the legal and the equitable estate. 

The primary object and intention of the Statute of Uses was 
no doubt, as is apparent from the preamble set forth in frill at 
the end of the last book, to bring back the land of the country, 
under the conditions of tenure, and the jurisdiction of the 
Common Law Courts, from both of which it had been the aim, 
and to a great extent the effect, of the equitable jurisdiction to 
exempt or withdraw it ; and this intention is further evidenced 
by the establishment of a new Court of Wards and Liveries, 
' for the survey and management of the fruits of tenure,' as 
Reeves describes it, which was done by two several Acts passed 
respectively within five and six years of the date of the Statute 
of Uses. 

The result of the statute was to restore in a great degree the 
jurisdiction of the Common Law Courts, but to alter also in 
some measure, more perhaps than was intended, the character 
of the legal estate, by conferring on it some of the advantages 
and facilities of transfer which before the statute belonged to the 
equitable estate alone ; nor did the statute prevent the growth of 
a new equitable estate, subject as the old one had been to the 
jurisdiction of Courts of Equity, but maintained and developed 
with a different purpose. 

Indeed, after a time, the two jurisdictions, in their several 
dealings with the real property of the country, lost the anta- 
gonistic character which had marked their earlier relations, and 
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there grew out of their still in form collateral, but in effect 
combined and friendly, action, the system of land laws under 
which we now live. 

It is the design of this book to describe these changes and 
results in the order which has just been set forth. 



CHAPTER I. 



THE NEW LEGAL ESTATE UNDER THE STATUTE 

OF USES. 

The operative words of the Statute of Uses, that is, of its first 
and most important section, and the one on which the general 
law, exclusive of exceptional provisions, is based, are as follows : — 
* That where any person or persons stand or be seized, or at any 
time hereafter shall happen to be seized^ of and in any honors 
or castles, manors, lands, tenements, rents, services, reversions, 
remainders, or other heredita,ments to the use, confidence, or trust 
of any other person or persons, or of anybody politic by reason of 
any bargain, sale, feofiinent, fine, recovery, covenant, contract, 
agreement, will, or otherwise by any manner of means whatso- 
ever, that in every such case all and every such person an^ 
persons and bodies politic that have or hereafter shall have any 
such use, confidence, or trust in fee simple, fee tail, for term of 
life or for years, or otherwise, or any use, confidence, or trust in 
remainder or reversion, shall jfrom henceforth stand and be 
seized, deemed, and adjudged in lawful seisin, estate, and 
possession of and in the same honors, &c., to all intents, 
constructions, and purposes in the law of and in such like 
estates as they had or shall have in the use, trust, or confidence 
of and in the same.' 

The plain intention, as it was the legal effect, of these words 
was to convert into legal owners those who at the time of the 
passing of the statute were owners only in equity, and so to 
subject them and their estates to the burdens and disabilities 
of tenure; and if this had been all, the Act would only have 
been effectual to undo all that had been done before, in any of 
the ways mentioned in the statute, to create an equitable form 



of ownership. But the statute went much further: it speaks 
not only of the cases in which any one now is seized to a use, 
but of those in which anyone shall be so seized hereafter. 

There was, indeed, some doubt as to the intention of the Legisla- 
ture in using these words — there was at any rate some hesitation 
in the common law judges in allowing the benefit of the statute 
to uses created after its enactment. Such doubts, however, 
were soon overruled, and it became settled law that any use or 
trust created after the statute, whether by conveyance to the 
use of, or in trust for another, or by bargain and sale, or by 
covenant to stand seized, was executed by the statute, and 
conferred upon the cestuique use or beneficial owner all the 
privileges, while at the same time it imposed upon him the 
burdens and disabilities of legal ownership. 

But this equitable ownership carried with it into its new 
phase of recognised existence in the Courts of Common Law, 
some of the advantages which it had possessed in its original 
state, specially that of exemption from those rules of the 
common law which restricted the creation of future and shifting 
estates. 

Thus, before the statute, a feoffment to A, with a provision 
that in a certain event the estate should go over to B, was, as 
regards the estate given to B, absolutely void, and so it would 
have been after the statute, if the feoffinent had been made 
directly and in that form ; but a feoffment to A and his heirs to 
the use of B and his heirs until the happening of a certain 
event, and then to the use of C and his heirs, as it would have 
created before the statute a shifting equitable ownership, so 
afber the statute it created a shifting legal ownership, first in B 
and then in C. In this way there arose a new form of legal 
estate susceptible of all the modifications which had before been 
the privilege of the equitable ownership. And this new legal 
estate (subject to such exceptions and qualifications as arose 
from the creation of a new form of equitable rights) became, 
as we shall presently see, the usual form in which rights 
of ownership were in the ^rsl instance created. It is specially 
important to note the reservation expressed in the last words; 
for the use once executed was absorbed in the common law 
seisin out of which it sprung, and became subject to all the 
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disabilities of that sort of estate, till again disengaged from it by 
a fresh conveyance under the statute. And this was true, not 
only of uses executed in possession, but of all uses so limited 
in futuro as that they might possibly take effect consistently 
with the rules applicable to the like limitations at the common 
law, although by such a construction the use lost the capabiUty of 
continued existence, which it would have had as a use not 
executed. 

Thus, if an estate where limited to the use of A for life, and 
then to the use of the eldest son of B that might be living at 
A's death, this was held to be a use in remainder, subject to the 
contingency of B's death in the lifetime of A, and, till that 
contingency happened, it was liable to be destroyed ; but if it 
had been to the use of A in fee, with a proviso that if B should 
leave a son or sons living at A^s death, the use should go to that 
eldest or only son, this would have been good as a shifting use, 
subject only to the contingency of B leaving a son, because such 
a future limitation could not possibly take effect consistently 
with the rules of the common law. As it has been already said, 
the destruction of contingent reminders by a tortius conveyance 
is no longer possible, and by virtue of the same statute, i. e. 8 & 9 
Vict. cap. 106, the legal estate that is the common law seisin in 
possession may be transferred by grant as well as by livery ; 
and uses may be declared directly out of the seisin of the 
grantor without the necessity of creating a fresh seisin by lease 
and release or feoffment, although the old common law estate 
still continues to exist, and a feoffment with livery still remains 
a possible form of conveyance. 

In one important matter, however, it was not the intention 
of the framers of the Statute of Uses to confer upon the new 
legal estate all the facilities of transfer which had belonged to it 
while it existed only in equity. 

As we have already seen, it was one of the leading principles 
of the Common Law that no estate of freehold could be created 
or conveyed without the solemnity of livery and seisin : not 
only because this was a solemn ceremony, and as such evidence 
of a deliberate act, but because it was in theory at least a public 
one. 

Now, if the Statute of Uses had stood by itself, an estate of 



freehold, even of fee simple, might have been transferred m law 
by bargain and sale, as that was one of the ways in which 
a man might have become or thereafter might become seized to the 
7186 of another ^ and the bargain and sale^ as it existed before the 
statute, involved neither solemnity nor publicity; it was a 
transaction that might have been completed in a room between 
buyer and seller, and that even without writing. 

To prevent such a laxity of proceeding being extended to the 
new legal estate, a statute was passed in the same year as the 
Statute of Uses, of which, indeed, it was intended to be the 
complement, which required not only that the bargain and sale 
should be evidenced by deed, but that such deed should be 
enrolled in one of the King's Courts of Kecord at Westminster. 

The statute did not extend to covenants to stand seized, 
because they already were subject to the necessity of beiug 
expressed by deed, and they were probably not frequent enough 
to require special precautions to be taken by the Legislature in 
regard to them ; and, besides this, it might have been reasonably 
thought that the transfer of an estate from one member of a 
family to another, which is all that could be done by a covenant 
to stand seized, was a transaction in which the public had less 
interest, and which, therefore, less required publicity than a 
conveyance to a stranger. Covenants to stand seized were also 
most commonly resorted to as a means of making a provision for 
a wife, and in that case the marriage at least was public, and jt 
suggested to the public the probability of such a dealing with 
the property. 

This attempt to ensure publicity by requiring enrolment, to 
give effect to uses created without livery of seisin, was only 
successful for a short time, by reason of an omission in the 
Statute of Enrolments. That statute required enrolment only 
in the case of a transfer of a freehold estate (that is, at least an 
estate for life), which, indeed, was the only purpose to which the 
bargain and sale, so long as it had force only in equity, was in 
practice applied ; and as the object of the Statute of Uses was 
only to create legal estates in those cases where there was an 
equitable estate, it may reasonably be doubted whether the 
Statute of Enrolment was not intentionally confined to the 
transfer of a freehold ownership. 
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Tlie effect, however, of omitting estates for years from the 
provisions of the Statute of Enrolment, was totally to defeat its 
purpose, for it was soon discovered that a term of years might 
be created by bargain and sale, and that such bargain and sale 
did not require enrolment, and that then a legal tenant for years 
being so created by means of a secret or private deed, was capable 
of receiving, also by a secret deed, a release at common law of 
the ulterior estate, that is, the whole estate, subject to the lease 
which became by such release merged in the fee simple. 

It is important to observe that the estate thereby created, 
though it began by virtue of the statute, took its character 
from the subsequent release, and was an estate at common law 
as capable, therefore, of supporting a use under the statute as if 
the seisin had been conferred by feofiment and livery. Accord- 
ingly, this mode of conveyance was commonly adopted in the 
creation of uses, and as no attempt was made by the Legislature 
to defeat this contrivance of the lawyers, it continued in force 
very nearly down to the present time. The reason for the 
acquiescence of the Legislature in this palpable evasion of a statute 
was, probably, that the partial restoration of tenure by the 
Statute of Uses had also revived the opposition against tenure, 
and its incidents, which at no distant time, that is, in the reign 
of Charles II, prevailed to their virtual extinction ; and the 
farther men receded from feudal times, the less were they 
disposed to admit any connection between the possession of 
land and the liability to any special obligations, and the more 
inclined to the convenient belief that a man's land was entirely 
his own, and that it was nobody else's concern but his own, to 
whom he sold it, and how he sold it, though it may well be 
doubted whether the principle on which the feudal system was 
founded was not a truer, as it was certainly a nobler one. 

The new legal estate might also arise under the same circum* 
stances under which a use was implied or resulted before the 
statute, but fuller comment on this matter is reserved for a 
subsequent chapter, where the nature and condition of impHed 
and resulting trusts, and therein of voluntary conveyances, will 
also be considered. 
Dower. We have already seen, under the head of Dower, that it did 
not attach to equitable estates, and that, in consequence of this, 



it had been usual when an estate was changed into a use (that is, 
when a man transferred his legal seisin to another to the use of 
himself) either to re-convey a part to the husband and wife, as 
joint tenants for life, or in tail, or without re-conveyance to 
declare such a use. Now, if the Statute of Uses had simply 
converted all equitable estates into legal estates, and so subjected 
them to the incidents and burdens of legal ownership, the wife in 
such a case would, if she became a widow, have had not only the 
provision made for her by way of jointure, but also a right to 
Dower out of the whole remaining estate. The statute, there- 
fore, declared that where any such provision had been made by 
jointure before marriage, or thereafter should be made, it should 
exclude the right to Dower ; and it is under this clause of the 
Statute of Uses that jointures have continued to be made down 
to the present time, either by conveyance of land, or by way of 
rent charges upon land. But though such only were recognised 
as legal jointures, prsenuptial agreements for a provision were by 
the system of equitable jurisprudence, which was continued or 
grew up, as we shall presently see, after the Statute of Uses, 
enforced both in favour of the wife and against her as a bar to 
Dower. 

A far more important consequence of the Statute of Uses, Wills. 
was its effect first in suspending the testamentary power, and 
then by that very suspension provoking its revival and extension 
after a short interval. That however is so important a subject 
as to deserve a chapter of its own, and as it concerns alike 
estates both legal and equitable, the consideration of it is 
reserved until after we have observed the conditions of the new 
equitable estate, which grew out of or by the side of the new 
legal one. 



CHAPTER 11. 

THE NEW EQUITABLE ESTATE. 

We have already seen that the general purpose of the Statute 
of Uses was to extinguish the equitable estate, and with it the 
equitable jurisdiction over land, but tbis^ I think, must be taken 
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with this qualification, namely, that the equitable estate should 
only be put an end to where it interfered with the conditions 
and consequences of tenure. If this were the purpose of the Act, 
it was properly and intentionally confined to such estates in land 
as were capable of tenure, and admitted of 'seisin,' that is, to 
freehold estates. It is at any rate more satisfactory to suppose 
that the great system of equitable jurisdiction, which grew up in 
a new form after the passing of the Statute of Uses, owed its 
origin or continuance, to some extent at least, to the deliberate 
intention, rather than to the blunders or omissions, of the 
Legislature, or of the lawyers and statesmen by whom it was 
advised and directed. 

At any rate, whatever the intention of the Act, its operation 
was confined to those cases where a person was seized to a use, 
and those estates only were executed, that is, transmuted by the 
statute into legal estates, which were based upon a common law 
seisin. This of course excluded from the operation of the Act all 
those for whose use terms of years had been created by demise, 
but it left them, of course, the same rights in equity, that is, the 
same equitable estate in the term which they had before; for 
the statute only extinguished the equitable right where it 
substituted for it a legal one. 

In another way also the new equitable estate was allowed to 
arise by the construction put by the judges at common law upon 
the same words of the statute, namely, those which required, as 
a condition for executing the use, that there should be a seisin 
to support it. The judges held that the seisin intended by the 
statute was a seisin at common law, and, therefore, that a use 
converted by the statute into a legal estate could not be itself 
made the basis of another use, that is to say, that the effect of a 
feoffment to A and his heirs, to the use of B and his heirs, to 
the use of C and his heirs, was to create a legal estate under the 
statute in B, and to give nothing to C. 

This has been called, but I think without a sufllcient reason, 
a narrow and pedantic construction of the statute; and it has 
been represented with still less reason as the chief cause of the 
new equitable estate. That the judges were right in the meaning^ 
which they put upon the word * seized,^ as it was used by the 
framers of the Act, there can be no doubt ; they might, it is true. 




in the case just put, have overlooked S, and attached the legal 
estate to the * use' given to C ; and so they might have followed 
the use through all the letters of the alphabet, taking notice only 
of the first and last letter, but, in so doing, they would not only 
have put a forced, indeed a false, construction upon the words of 
a statute, but also violated the ordinary rules for the construction 
of Deeds^ by preferring the latter to the former of two inconsistent 
clauses; for, according to that rule, if only one of several 
successive uses could take effect, it would be the first and not 
the last. 

This device of a use upon a use, as a means of reviving the 
equitable estate, does not appear to have been thought of for 
some time, for otherwise there would have been no reason for 
the Statute of Wills, as, by means of a reduplication of the use, 
the power of devising might have been revived without the help of 
the Legislature, as it was before acquired, by a feoflSnent to the use 
of the will of the feoffor. Whether the Chancellors would have 
been allowed to rear up again upon this foundation alone, that 
is, the reduplication of the use, the structure of equitable estates, 
is a question we cannot now decide ; they did not in fact do so, 
but the judges at conmion law, upon consideration of other 
parts of the statute, and probably also of matters beyond the 
statute, soon found that there might be rights and powers 
attaching not only to terms of years, as we have seen, but to 
freehold estates of every degree, to which there was no corres- 
ponding right or estate at common law, and which the judges in 
that law could not convenicAtly enforce or protect. 

If such a sort were, in the first place, what are called active or 
administrative trusts, as when the person seized was directed to 
receive and divide, or it may be to accumulate, the rents of an 
estate, or to sell it at such time and in such manner as he should 
think fit, a trust which required a power of control and 
superintendence, not supplied, though perhaps capable of being 
so, by the machinery of the common law. 

A different sort of diflBculty existed in the case of Mortgages, 
when the equitable right to the estate was really divided between 
the mortgagee or legal holder, who was entitled to take out of 
it the foil amount of his debt, and the mortgagor whose equity 
of redemption entitled him to the surplus. If the mortgagee 
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had been declared seized under the statute to the use of the 
mortgagor, he would have lost the security for his debt. If 
the equity of redemption had been declared a nullity, then an 
equitable estate would have been suppressed without any legal 
one being given in its place, which, as before said, would have 
been contrary to the principle of the statute. Another abundant 
source of equitable jurisdiction was agreements, especially, but 
not exclusively, such as were for the sale and purchase of land^ 
which did not satisfy the conditions required by the Statute of 
Uses, and its complement, the Statute of Enrolments, for giving 
them legal eflBcacy as transfers of the ownership. 

This doctrine, then, of specific performance in equity of agree- 
meiits, as such, remained untouched by the Statute of Uses, and, 
indeed, it was afterwards extended to some cases of contract for 
the sale and purchase of personal chattels, where, for special 
reasons, it was difficult to fix the measure of damage. 

In one important point the jurisdiction of equity as to agree- 
ments was confined within narrow limits, namely, in reference to 
agreements for leases ; for as leases did not by the Statute of 
Frauds require anything but writing to establish them, and not 
even that before the statute, any writing, though calling itself 
an agreement only, if sufficiently definite in its terms, and 
pointing to no further solemnity, had the same effect as a demise 
by deed, until a statute passed in the present reign restored, the 
exclusive efficacy at law of the instrument imder seal, and the 
jurisdiction of equity over all such agreements as wanted that 
formality. 

Unless Parliament had expressly denied to the Chancellor the 
right of enforcing the specific performance of agreements^ the 
jurisdiction of equity in regard to them remained precisely as 
it was before the statute; and though its exercise was for a 
time disputed by the common law judges, the Chancellors 
supported by the Crown, of whose judicial prerogative they were, 
as was before shown, the special depositaries, prevailed in the: 
contest. 

In this way, partly with the acquiescence of the judges, partly 
in spite of their opposition, there grew up a new system of 
equitable rights, based upon the new legal estate, as the other 
system before the statute had been based upon the common law 
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seisin. But it is important to observe (and it has not been 
enough pointed out by others), that though the two systems were 
similar, if not identical, in their origin and general character, in 
many points commensurate in their application^ yet the new 
system, when at length it had received its fuU development, and 
been directed to its proper ends, differed very widely in use and 
purpose, more especially in reference to the ownership of land, 
fvpm the system existing before the statute. 

It had been, as we have seen, the primary object of that 
system to escape from the liabilities and disabilities of tenure 
by creating, apart from the common law seisin, but founded on 
it, a continuous, separate, and collateral form of ownership, to 
which the conditions of tenure should not apply. No attempt 
was made after the statute to establish such a permanent separa- 
tion between the legal and equitable estates ; none at least that 
were suflSciently persistent and general to determine the 
character of the new system. The inducements, indeed, to do 
this had in great measure been removed. The new legal estate, 
the offspring of the Statute of Uses, was, as we have seen, at its 
very birth endowed with all those capabilities of modification 
and transmission, which had before belonged only to the 
equitable ownership ; and it very soon acquired, by the Statute 
of Wills, that which more than any other had been the most 
coveted advantage of the original use. It is very true that the 
Statute of Uses was intended to revive, and to some extent did 
revive, not the disabilities, but the burdens of tenure, specially 
those of wardship, livery, and relief, but these only attached to 
estates of inheritance passing directly by descent from the 
possession of the ancestor to that of the heir; and the method of 
family settlements invented, as we have seen, to supply the 
place of the old estate tail, had the effect not only of securing 
within certain limits the permanence of families, but that also of 
excluding the claims of the lord, whether as lord of the fee, or 
as owner of the reversion, by making each successive ftenant of 
the estate take it, not by descent as heir, but by purchase as 
remainderman. And the burdens of livery and wardship, 
though they were still frequent enough in their incidence to be 
reckoned in the list of national grievances against the Tudors 
and the Stuarts, did not very long continue. After being 



nearly brought to an end bj a juat commutation in the reign of 
James I, they were tbe first sacrifice made by Charles II to the 
landed nobility and gentry, to whom he more especially owed his 
restoration; the compensation to the Crown being in this 
instance, as we have seen, at the expense of the public, and of 
the feudal tenants only as part of the public. After this the 
pure c({uitable estate ceased to have any advantage whatever 
over tlie logul one, while the latter had great advantages of its 
own, from the fact of its being recognised and protected by the 
courts of common law, specially that of being exclusively entitled 
to the benefit of the ordinary remedies in trespass or ejectment. 

Accordingly we find tlmt, from this time at any rate^ tbe 
reparation of the equitable estate from tbe legal, is never resorted 
to for its own sake, and that estates^ whether for years, or for 
any larger estate, are only given to trustees where it is either 
necessary, or safer, or more effectual to do so, for the protection 
or convenience of those to whom the beneficial or equitable 
interest is intended to be given. These are especially, though not 
oxelusivoly, married women and children. Tbe mode in which this 
is done, and in which the legal and equitable estates are respectively 
(Hmfineil within the limits best adapted to the character and 
purposes of each, and in which both the jurisdictions of law and 
e(]uity are brought together, each in its proper place, to act in 
tViendly co-o])oration, will be shown by an explanatory sketch of 
a family settlement at the end of this book. 

The s))eiufio purport of this work would, if strictly followed^ 
iHmfine us to the consideration of the equitable jurispmdenoe in 
its otFtH^t on the ownership of land ; but it will hardly be thought 
irrt>levant to notice, that the great development of that juris- 
prudence on all jnants^ which is sometimes described as the 
foundation of modem equity, followed very closely on that 
|>artial change in the relations of law and equity, which was a 
iH\n)KK)m^noe of the abolition of miUtary tenures. 

FVon\ that time equity lost altogether its original ehaiacter of 
anta^mism alike to the social and judicial institutions of die 
eountry, ainL having enteit^ upoon its proper course, settled down 
to its {proper work« of assisting and supplementing, the still n^ml^ 
but Uv> lollj^T hiL>$tile^ jurisdiction of the eoinmon law. 

TtM^ enMHUEaon law judg^^ on their part as we have befoie 
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as to active trusts, willingly resigned to the Court of Chancery 
the work of administration and superintendence for which they 
felt themselves ill qualified; and they did this all the more 
readily, because the courts of equity had already drawn to 
themselves by the superiority of their procedure, and to a great 
extent by the free choice of suitors, whatever jurisdiction the 
ecclesiastical courts possessed over the personal property both of 
testators and intestate. But, apart from any consideration of 
convenience, the judges of common law, desiring as they did, 
rather the perfection of justice than the monopoly of its ad- 
ministration, must have felt more at liberty in working out and 
applying their own system of jurisprudence, from the very 
knowledge that there was a collateral jurisdiction ready to 
remedy its defects. They must, for instance, have been pleased 
to think that an instrument, of which for the want of some 
legal formality they denied the eflBcacy as a deed, would, if it 
satisfied the conditions of a valid agreement, be adequate to 
secure, on the other side of Westminster Hall, the rights which 
it was intended to confer, and possibly they may have thought 
that the superior dignity of the common law was suflSciently 
asserted by the necessity of circuitous litigation imposed upon 
those who neglected its rules. 

The principle of * sequitas sequitur legem' has already been 
explained in reference to the equitable estate before the Statute 
of Uses. It obtained after the statute a freer acceptance, and a 
more varied application, as the natural consequence of the more 
friendly relations between the two jurisdictions, and of the new 
forms of estate or interest which arose both at law and equity 
out of the new system, or rather out of the progress of society 
which was coincident with it. 

Not only, as we have already said, the equitable estate 
followed the same course of devolution by descent, and, as a 
rule, was subject to the same incidents and conditions, other 
than those which arose from tenure, as the legal estate, but 
it became a settled principle in equity that the same technical 
words should have the same efiect when applied to the equitable 
ownership, as they had when applied to the legale as, for instance, 
that a gift of an equitable estate to A for life, remainder to the 
heirs of his body, would, in spite of the apparently opposite 
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intention of the settlor, give to A an estate tail in equity, as 
it would in law, if the estate was a legal one. 

When there is any doubt as to the legal effect of such termSj 
courts of equity defer to the superior authority of courts of law, 
and that deference is shown either by the greater weight 
attributed to the decision of those courts, or by consulting them 
on the immediate point at issue, by stating it in the shape of 
a case for their opinion; and the judges of the common law 
have long acknowledged their obligation to assist courts of 
equity in this way, provided courts of equity will so &r respect 
the exclusive character of their jurisdiction, and their supposed 
ignorance of the existence of equitable ownership, as to state the 
case in such a form as that it shall appear to refer to a legal 
and not to an equitable estate. 

In one case, however, which deserves especial notice from the 
importance, of the judge who sat upon the bench (Sir W. Grant), 
and of the counsel by whom he was moved (Sir S. Romilly), an 
issue was directed to inquire 'whether the testator was bene- 
ficially entitled at the time of his death to the premises in 
question.' 

It is no part of my plan to perplex the student with references, 
but I departed from my rule in mentioning this case, because it 
is exceptional in principle, and is of special importance with 
reference to the question now pending as to the fusion of law 
and equity. A distinction, however, afterwards grew up between 
those cases in which technical words were applied to a distinct 
equitable estate already existing, or one created by the same 
instrument in the form which it was intended to retain, and 
those, in which estates, either legal or equitable, were to be 
created and defined by courts of equity in accordance either 
with articles of prsenuptial agreement, or directions contained 
either in a deed or a will, in all of which cases even technical 
words have sometimes been construed by courts of equity rather 
according to the apparent intention with which they were used, 
than to the effect which they \^ould have had in law. 

Some of the most abstruse learning, and I may add some of 
the most doubtful doctrines, of our text-books and reports^ are 
conversant with questions arising under this head; but it is 
enough here to describe their general character as illustrating 
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the relations of law and equity, and to point this out to the 
student as one of the many seas in the great ocean of Law, on 
the brink of which, I must be content to leave him to more 
learned guidance. 

It was chiefly in dealing with wills, that both the harmonious 
action, and at the same time the distinctive character of the two 
jurisdictions was most apparent. As regards the authenticity of 
the will itself, and its right to be admitted as a will, the courts 
of equity acknowledged the superior jurisdiction of courts of law, 
where it was a will of real property, as they did that of the 
ecclesiastical courts, where the property was personal. In the 
latter case, indeed, the jurisdiction was absolutely exclusive. In 
the former case it was not so, for courts of equity in a suit to 
establish a will of land, and to obtain performance of its trusts, 
both admitted and required evidence of the execution of the 
vnll, but the heir-at-law might as a matter of right claim to have 
the validity of the will tried by what was called an issue. 

This, however, in point of form at least, was an act of voluntary 
deference, the issue being resorted to for the information of the 
court of equity, and that court still so far retained the superin- 
tendence of the proceedings at law, that if it had been alleged 
that on the trial of the issue there had been a failure of 
justice, either by misdirection of the judges, or a verdict against 
evidence, it rested with the court of equity to decide whether the 
issue should be tried again or not. I have spoken in this and the 
last paragraph in the past tense, because the probate of wills, 
both of real and personal estates, have recently been transferred 
to a new court called the Court of Probate. 

In the interpretation of wills, courts of law, though they may 
not have followed the precedents of equity, have adopted its 
principles, in -giving effect to the apparent intention, without 
insisting on the necessity of technical language ; and courts of 
equity, in following the law in this matter, are only treading 
in their own footsteps. There still, however, remains over 
estates created or transmitted by will, as over estates created 
or transferred by deed, the special jurisdiction of equity to 
inquire in its own way whether or not such estates are given 
upon trust, and to give effect to any such trusts upon its own 
principles. 
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In addition to this, courts of equity claim a somewhat in- 
definite power of virtually superseding a will, or a portion of a 
will, upon grounds of fraud, which have not been thought 
sufficient before the courts of proper jurisdiction in the matter, 
to defeat or qualify the probate. 

The limits of this special jurisdiction are not very accurately 
defined, and the questions arising out of it have been rather 
stirred to their depths^ than conclusively settled, in the gre&t 
case of Allen v. Macpherson, when they were discussed with no 
slight difierence of opinion by five eminent judges, of whom one 
was the Lord Chancellor of the day^ and three had once filled 
the office, the fifth being the Master of the Bolls. 

I have already, under the head of * specific performanoe,' 
indicated the difference of doctrine between law and equity on 
the subject of fraud, which, as I then said, is one of the greait 
obstacles to the union of the two systems, for it is a difference 
of principle in *eadem materia. ;^ but this sketch of the relations 
of law and equity would hardly be complete without some further 
notice of the attempts now being made to blend them into one. 

The student, indeed, must already have asked himself, now 
that all antagonism of purpose between the two jurisdictions is 
at an end, why law and equity should not sit on the same bench, 
and travel by the same road ? Why, for instance, in the case 
before stated, of an instrument defective in form, as a deed, but 
capable of being enforced in equity as an agreement, should not 
the courts of common law take into their own hands those 
remedial powers which they are well pleased to see in the hands 
of others ? 

The privilege might still be left to the more solemn and 
deliberate instrument, of conferring an immediate right, to the 
possession of the land, and to the use of the legal remedies for 
obtaining and defending it. So much indeed has the necessity 
of such a preference been felt, even by the legislature of the 
present day, that in the only class of rights in which equal 
efficacy was allowed to all writings, whether sealed or not, 
that is leaseholds, the power of conferring the legal estate 
has been recently confined to deeds. 

It would indeed have been easy enough for the judges of the 
Common Law Courts to maintain the distinction between con- 
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veyances and agreements, even while they acknowledged the 
right of specific performance conferred by the latter, but there 
were other matters in which they could not have adopted the 
principles of equity without abandoning their own, — as for 
instance, that of the classification of debts according to the 
forms, in which they have been contracted, or by which they 
are evidenced — and they were also naturally unwilling to expose 
to contact and admixture with a new jurisprudence that elaborate 
and as they thought complete system of pleading and procedure, 
which it had been the work of ages to produce, and to them 
individually the labour of years to learn. 

Sut the great difficulty of all was that the examination 
upon oath of parties to the suit, which was the very comer-stone 
of equity, was contrary not only to their settled practice, but 
to their notion of legal morality. 

These difficulties or differences have now been either modified 
or removed ; and it is, accordingly, now under the consideration 
of a very learned and eminent commission, whether the time has 
not come for combining under one jurisdiction the two systems 
of jurisprudence. 

This is a very interesting — indeed, to those who are able to deal 
with it, an attractive question, but it is beyond the scope of this 
work, and it would be presmnptuous in me to anticipate the 
result of an inquiry where there is so much to be said and so 
much to be learned on both sides. 

It is, indeed, the proper aim of the highest intelligence and 
the most perfect knowledge, to reconcile differences, to simplify 
instruments, and to combine powers ; and the ordinary arguments 
in favour of a division of labour ajiply with less than their usual 
force to a work of which iieither part can be well done without 
much acquaintance with both ; but, on the other hand, the system 
has been well worked out in parallel lines, the remedy in every 
case being close to the defect ; and those who now inherit, in 
either branch of the profession, the accumulated leamiug, of 
which they know both the uses and the limits, may reasonably 
doubt whether the common end of law and equity will be better 
attained by an enforced consolidation of their several agencies, 
than it now is, by the self-adjusted harmony of their separate 
action. 
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